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Background

• 2016 General Assembly Session:
• SB 549 (the “2016 Proffer Law”) enacted in growing sentiment among the 

housing industry in some regions that Virginia’s Proffer System have evolved 
from a system of reasonable and voluntary mitigation to one of forced 
exactions with varying degrees of disconnect from the development’s actual 
impact on public facilities

• Response/implementation of the 2016 Proffer Law was varied:
• Some localities continued to process and approve residential rezoning 

applications 

• Prohibited any discussion between applicants and local governments

• Crippled ability to adequately address the impact of new residential 
development on local infrastructure
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Local Government Response/Implementation 
• Chesterfield County - 2016

• 2016: Transitioned to “Roads Only” Proffer System

• Goochland County - 2018
• County and consultant prepared a Capital Impacts Study and developed a Capital 

Impacts Model to assist the Board in evaluating the potential impacts of growth. 
• The Study and Model identify the current capacities and levels of service for the 

county’s capital facilities and then determine the anticipated impacts from proposed 
developments.

• These tools allow staff to identify the specifically attributable impacts on the 
county’s public facilities for the Board to consider in evaluating the reasonableness of 
proffers being offered in residential rezoning requests. 

• An applicant may then choose to prepare and submit its own Development Impact 
Statement, or it may rely on the data and information from the Capital Impacts Study 
and Model, provided it independently analyzes the data, methodology, and 
calculations, and finds them to be reasonable

• Richmond Times Dispatch: “The largest development in Goochland County approved: 
520 homes on 207 acres in West Creek” (March 16th, 2018)
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http://www.richmond.com/news/local/central-virginia/goochland/the-largest-development-in-goochland-county-approved-homes-on-acres/article_103ee958-a877-5c68-9f27-b9b3e0069726.html
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Local Government Response/Implementation 
• Prince William County (2016):

• Repealed the Policy Guide for Monetary Contributions (i.e., the 2014 “Proffer Guidelines”), 
which historically provided zoning applicants suggested monetary proffer amounts for 
residential rezonings (e.g., $44,930 per single-family unit; $39,837 per townhouse unit; and 
$26,778 per multifamily unit)

• Directed County staff to prepare policy proposals “related to mitigating the impacts of 
proposed residential rezonings and proffer amendments for the Board’s consideration” and 
to initiate a Comprehensive Plan amendment to review all level of service standards including 
the capacity of County infrastructure; and

• Required applicants (for cases filed after July 1, 2016) to: (i) identify the proposed impacts of 
a rezoning or proffer amendment proposal, (ii) propose mitigation strategies addressing the 
impacts, and (iii) demonstrate how the proposed mitigation is sufficient and consistent with 
state law.
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Local Government Response/Implementation 
• Fairfax County:

• Governing body has adopted small area plans that correspond to the “activity centers” 
identified in the Comprehensive Plan – which is primarily the transit station areas (e.g. 
Reston and Tysons and Springfield and Merrifield), revitalization areas and suburban centers 
(e.g. Fairfax Center and the Dulles Suburban Center). There have been minor expansions of 
such areas that the County believes meet the criteria identified in the proffer bill but will not 
consider wholesale expansion of the exempt areas that not consistent with the criteria in the 
bill.

• Prior to all community meetings involving potential proffer bill areas, the County has 
standard disclaimer language that is read that says nothing in the meeting is construed to be 
requesting a proffer and specific proffer requests cannot be discussed.

• As a policy matter, the County will not consider Comprehensive Plan amendments outside 
the exempt areas because they are concerned about adopting Comprehensive Plan language 
that might be able to implemented because of the proffer bill.

• Private sector initially hesitant to file applications, but small number of cases are being 
processed through the system as both the County and private sector have opened the lines of 
communication.
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Local Government Response/Implementation 
• Loudoun County (2016):

• Board of Supervisors approved a Comprehensive Plan Amendment, Zoning  
Ordinance Amendment, and revised proffer policies and guidelines to exempt 
the County’s suburban policy area under one of the 2016 legislation’s 
exemption for residential rezonings located “…in an approved small area 
comprehensive plan that encompasses an existing or planned Metrorail 
station, or is adjacent to a Metrorail station located in a neighboring locality, 
and allows additional density within the vicinity of such existing or planned 
station.”
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Local Government Response/Implementation 
• James City County – 2016

• Board of Supervisors passed resolution stating that they County will no longer accept proffers associated with 
residential rezonings

• “When Chapter 322 becomes effective on July 1, 2016, the liabilities associated with accepting voluntary 
proffers for residential development now outweigh the benefits.”

• County has received three residential rezonings – one was approved, one was denied, and one is pending.

• Spotsylvania County – 2016
• Board of Supervisors repealed County’s “Proffer Guidelines”
• “Reasonable proffers will be determined on a case-by-case basis based on impacts specifically attributable to 

residential development associated with rezoning applications submitted on July 1, 2016 or after.”
• County has received 7 cases – 2 have been approved and 5 are pending

• City of Norfolk – 2016
• City Council passed Zoning Text Amendment stating that “No proffer shall be submitted or accepted for any 

use or development on any property that is proposed, as part of a rezoning application, to be zoned for either 
single-family or multi-family housing.”

• Applicant can choose to strike proffers and proceed with rezoning without any conditions – if they don’t the 
application is deemed incomplete.

• “All residential rezonings will now be analyzed solely on the proposed applications compliance with plaNorfolk
2030.”
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Local Government Response/Implementation 
• City of Suffolk:

• City does not have an adopted policy but accepts proffers when applicable and submitted 
voluntarily (September, 2016- https://pilotonline.com/news/government/local/article_f96285fa-607d-5d5d-a878-601ab5b1e977.html)

• Virginia Beach:
• “Virginia Beach uses proffers and has not recently changed its policy, a spokesman said.” 

(September, 2016- https://pilotonline.com/news/government/local/article_f96285fa-607d-5d5d-a878-601ab5b1e977.html)

• Isle of Wight:
• Board of Supervisors rescinded the County’s cash proffer policy and asked Planning Commission to amend the zoning 

ordinance to ensure that:

• Applicants submit an independent proffer analysis

• County Attorney be present at meetings between County staff and applicant

• Applicant submit affirmation that proffers contained are consistent with state code.
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https://pilotonline.com/news/government/local/article_f96285fa-607d-5d5d-a878-601ab5b1e977.html
https://pilotonline.com/news/government/local/article_f96285fa-607d-5d5d-a878-601ab5b1e977.html


Local Government Response/Implementation 
• City of Chesapeake:

• Applicants required to sign a statement acknowledging that they understand the new law 
prior to pre-application meetings.

• Residential Rezoning Certificate signed and submitted with the residential rezoning 
application.
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2019 Proffer Legislation

• April, 2018 – January, 2019:
• Solicited input/feedback from local governments, building industry, and other 

stakeholders

• SB 1373 (Favola) / HB 2342 (Thomas)
• Signed by Governor Northam; effective July 1, 2019

• Endorsed by Virginia REALTORS ®, Virginia Association for Commercial Real Estate, Northern 
Virginia Chamber of Commerce, Prince William Chamber of Commerce, Loudoun County 
Chamber of Commerce, and the Northern Virginia Chamber Partnership which includes the 
Dulles Regional Chamber of Commerce, the Greater McLean Chamber of Commerce, the 
Greater Reston Chamber of Commerce, and the Tysons Regional Chamber of Commerce. 
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2019 Proffer Legislation

• Goals:
• Find common-ground between industry and local governments on 

amendments to the 2016 Proffer Legislation

• Open lines of communication before and during the development review 
process

• Expand flexibility for applicants and local governments to discuss and agree 
upon different types of onsite and offsite proffers

• Preserve the long-standing legal principle that proffers are “voluntary”
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Substantive Provisions of the 
2019 Proffer Legislation
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Facilitating Communication Between 
Applicants and Local Governments

1. Removal of “request or accept”, “suggested”, and “required”  language; 
replaced with “require”:
• Notwithstanding any other provision of law, general or special, no locality local governing body shall 

(i) request or accept require any unreasonable proffer, as described in subsection C, in connection with a 
rezoning or a proffer condition amendment as a condition of approval of a new residential development 
or new residential use or (ii) deny any rezoning application or proffer condition amendment for a new 
residential development or new residential use where such denial is based in whole or in part on an 
applicant's failure or refusal to submit an unreasonable proffer or proffer condition amendment.

• In any action in which a locality local governing body has denied a rezoning or an amendment to an 
existing proffer and the aggrieved applicant proves by a preponderance of the evidence that it refused or 
failed to submit an unreasonable proffer or proffer condition amendment that it has 
proven was suggested, requested, or required in writing by the locality local governing body in violation 
of this section, the court shall presume, absent clear and convincing evidence to the contrary, that such 
refusal or failure was the controlling basis for the denial.
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Facilitating Communication Between 
Applicants and Local Governments

2. Inserted language to explicitly allow for communications between applicant 
and local government:
• Notwithstanding any provision in this section to the contrary, nothing contained herein shall be deemed 

or interpreted to prohibit or to require communications between an applicant or owner and the locality. 
The applicant, owner, and locality may engage in pre-filing and post-filing discussions regarding the 
potential impacts of a proposed new residential development or new residential use on public facilities as 
defined in subsection A and on other public facilities of the locality, and potential voluntary onsite or 
offsite proffers, permitted under subsections C and D, that might address those impacts. Such verbal 
discussions shall not be used as the basis that an unreasonable proffer or proffer condition amendment 
was required by the locality. Furthermore, notwithstanding any provision in this section to the contrary, 
nothing contained herein shall be deemed or interpreted to prohibit or to require presentation, analysis, 
or discussion of the potential impacts of new residential development or new residential use on the 
locality's public facilities.
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Flexibility for Applicants and Local 
Governments

2. Re-instated ability for local governments and applicants to discuss and 
agree upon different types of off-site and on-site proffers:

C. Notwithstanding any other provision of law, general or special, (i) as used in this chapter, a proffer, or proffer 
condition amendment, whether onsite or offsite, offered voluntarily pursuant to § 15.2-2297, 15.2-2298, 15.2-
2303, or 15.2-2303.1, shall be deemed unreasonable unless it:
1. It addresses an impact that is specifically attributable to a proposed new residential development or other 
new residential use applied for; and (ii) an offsite proffer shall be deemed unreasonable pursuant to subdivision 
(i) unless
2. If an offsite proffer, it addresses an impact to an offsite public facility, such that (a) (i) the new residential 
development or new residential use creates a need, or an identifiable portion of a need, for one or more public 
facility improvements in excess of existing public facility capacity at the time of the rezoning or proffer condition 
amendment and (b) (ii) each such new residential development or new residential use applied for receives a 
direct and material benefit from a proffer made with respect to any such public facility improvements. For the 
purposes of this section, a A locality may base its assessment of public facility capacity on the projected impacts 
specifically attributable to the new residential development or new residential use.
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http://law.lis.virginia.gov/vacode/15.2-2297
http://law.lis.virginia.gov/vacode/15.2-2298
http://law.lis.virginia.gov/vacode/15.2-2303
http://law.lis.virginia.gov/vacode/15.2-2303.1


Flexibility for Applicants and Local 
Governments

D. Notwithstanding the provisions of subsection C:
1. An applicant or owner may, at the time of filing an application pursuant to this section or during the 
development review process, submit any onsite or offsite proffer that the owner and applicant deem 
reasonable and appropriate, as conclusively evidenced by the signed proffers.

2. Failure to submit proffers as set forth in subdivision 1 shall not be a basis for the denial of any 
rezoning or proffer condition amendment application.
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Additional Provisions of 2019 Proffer Legislation

• Notification Requirement:
• Actions brought to contest the action of a locality local governing body in 

violation of this section shall be brought only by the aggrieved applicant or 
the owner of the property subject to a rezoning or proffer condition 
amendment pursuant to subsection F of § 15.2-2285, provided that the 
applicant objected in writing to the governing body regarding a proposed 
condition prior to the governing body's grant or denial of the rezoning 
application.
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http://law.lis.virginia.gov/vacode/15.2-2285


Additional Provisions of 2019 Proffer Legislation

• “Mediation” of an unreasonable proffer:
• In any successful action brought pursuant to this section contesting an action of 

a locality local governing body in violation of this section, the applicant may be 
entitled to an award of reasonable attorney fees and costs and to an order 
remanding the matter to the governing body with a direction to approve the 
rezoning or proffer condition amendment without the inclusion of any unreasonable 
proffer or to amend the proffer to bring it into compliance with this section. If 
the locality local governing body fails or refuses to approve the rezoning or proffer 
condition amendment, or fails or refuses to amend the proffer to bring it into 
compliance with this section, within a reasonable time not to exceed 90 days from 
the date of the court's order to do so, the court shall enjoin the locality local 
governing body from interfering with the use of the property as applied for without 
the unreasonable proffer. Upon remand to the local governing body pursuant to this 
subsection, the requirements of § 15.2-2204 shall not apply.
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http://law.lis.virginia.gov/vacode/15.2-2204


Virginia: Proffers vs. Impact Fees

• Broad group of stakeholders:
• Local governments
• Residential development and construction industry
• Commercial development and construction industry
• Landowners
• Agriculture industry

• No clear consensus among stakeholders on several important issues:
• Who ultimately bears the burden of paying?

• Landowner, developer, builder
• Homebuyer

• Impact on housing production/affordability and economic development
• Application and structure of impact fee enabling legislation
• Are impact fees the right tool for Virginia?
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Impact Fee: Policy Considerations
• Definitions and Applicability:

• Scope of public facilities for which impact fees are assessed

• Impact Fees for residential, commercial, or both?

• Minimum Standards for Impact Fee Ordinances:
• Impact fees based on proportionate share of the cost of system improvements, actual system 

improvement costs, or reasonable estimates of such costs

• Timing of collection of impact fees: commencement of construction, issuance of building permit, 
certificate of occupancy, case-by-case basis

• Required exemptions or reduction in Impact Fees for affordable housing, senior housing, veteran 
housing, and other types of population-specific housing.

• Methodology by which costs per service unit are calculated

• Schedule of development impact fees for various land uses per unit of development

• Description of acceptable levels of service for system improvements

• Should make a determination as to whether one service area or more than one service area is 
necessary to establish a correlation between impact fees and benefits
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Impact Fee: Policy Considerations

• Impact Fee Advisory and Oversight Committees:
• State + regional/local committees responsible for implementation/oversight
• Increases predictability/mitigates liability for both private sector and local 

governments
• Local Committees:

• Monitor/evaluate implementation of Capital Improvement Plans
• Review local impact fee calculations

• Calculation of impact fees:
• State framework with local/regional input?
• State framework – consistency across the Commonwealth.

• Accounting/Expenditure of Impact Fees:
• Timeframe for the expenditure of collected impact fees
• Accountability and transparency in how/where collected impact fees are spent
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Impact Fee: Policy Considerations

• Refunds:
• System to refund the collected impact fees if the local government does not 

appropriate and expend the collected development impact fees in the 
specified timeframe

• Credits:
• System to provide credits for projects that include affordable housing, senior 

housing, veteran housing, and other population-specific housing types
• Statewide system of credits vs. patchwork of local credits

• Cash Proffers vs. Impact Fees:
• Local decision to pick one or the other?
• Statewide policy choice between cash proffers or impact fees?
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Moving Forward…

• 2019 Proffer Legislation became effective July 1, 2019
• Progress: Dialogue between local government and industry regarding 

implementation and local policy changes.

• Two significant changes to proffer statutes over the last several years 
– industry and local governments need time to implement 2019 
proffer legislation

• Next Steps: Continue to monitor and evaluate the implementation of 
the 2019 Proffer Legislation
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